
BEPS Action Plan 13:
what are the consequences for Switzerland



• A NEW Duty aimed to improve transparency 

• A TRICKY Duty

• A concrete risk for MNE?
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What is country-by-country report (CBC):

Why the reply isn’t so obvious?

BEPS Action plan 13
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A NEW Duty aimed to improve transparency, a TRICKY D uty or a risk 
for MNE? 
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A NEW Duty aimed to improve transparency, a TRICKY D uty or a risk 
for MNE? 
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Please memorize the highlighted fields
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CBC REPORT: entry into force
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Shall CBC exhume global formulary apportionments? 

• The CBC contains all the minimum necessary information to apply global formulary
apportionments of MNE incomes.

• Maybe by chance, probably not, but after the introduction of CBC, after almost 40 years, OECD
is revising the profit split method (last discussion draft issued last 22 June).

• Is there any risk of an increasing massive use of profit split to determine the incomes of MNE?

• Which companies are almost affected by this risk, if/any?

• Are the profit split and CBC the keys to unlock the priest-holes or the safes of Swiss
companies?
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Shall CBC exhume global formulary apportionments? 

• What is the concrete difference from Profit Split and Global formulary apportionments?

The discussion could be without end. What is sure is that OECD since 1979 considers FORMULARY
APPORTIONMENTS TO BE REJECTED RESPECT THE ARM’S LENGTH PRINCIPLE and transactional methods
(CUP, Cost Plus, Resale Minus) have to be preferred to income profits (profit split, TNMM).

2.6 Methods that are based on profits can be accepted only insofar as they are compatible with Article 9 of the OECD
Model Tax Convention, especially with regard to comparability.

The concrete difference between GFA and PS is the process bringing to eventual adjustments as a consequence of
functional and risk analysis.

• Is there a risk that Profit Split  - under certain circumstances  - could be misused to assess 
MNE income as by global formulary apportionment?
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Global formulary apportionment of incomes: 1979-201 7



06/07/2017 10

Historical background
• TP Guidelines 1979 edition

The so-called “global” Methods

14. Proposals for radical reformulations of the approach
to intra-group transfer to intra-group transfer pricing
which would move away from the arm’s length approach
towards so-called global or direct methods of profit
allocation, or towards fixing transfer prices by reference
to predetermined formulae for allocating profits between
affiliates, are not endorsed in this report. The use of
such alternatives to the arm’s length principle is
incompatible in fact with Article 7 and 9 of the OECD
Model Double Taxation Convention. Such methods
would necessarily be arbitrary, tending to disregard
market conditions as well as the particular
circumstances of the individual enterprises and tending
to ignore the management’s own allocation of
resources, thus producing an allocation of profits which
may bear no sound relationship to the economic facts
and inherently running the risk of allocating profits to an
entity which is in truth making loses (or possibly the
contrary). A number of such methods are sometimes
advocated, allocating profits in some cases in proportion
to the respective costs of the associated enterprises,
sometimes in proportion to their respective turnovers or
to their respective labour forces, or by some formula
taking account of several such criteria. They are all
however to some degree arbitrary.

• TP Guidelines 2010 edition

1.21 OECD member countries do not consider global
formulary apportionment a realistic alternative to the
arm's length principle.

1.32 OECD member countries reiterate their support
for the consensus on the use of the arm's length
principle that has emerged over the years among
member and non-member countries and agree that
the theoretical alternative to the arm's length principle
represented by global formulary apportionment should
be rejected.

• BEPS Action plan 8-10

Arm’s length principle with its perceived emphasis on
contractual allocations of functions, assets and risks,
the existing guidance on the application of the
principle has also proven vulnerable to manipulation.
(..). Therefore, the BEPS Action Plan required the
guidance on the arm’s length principle to be clarified
and strengthened and, furthermore, if transfer pricing
risks remain after clarifying and strengthening the
guidance, the BEPS Action Plan foresaw the
possibility of introducing special measures either
within or beyond the arm’s length principle.
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Global formulary apportionment and Profit Split

• GLOBAL FORMULARY APPORTIONMENT- GLOBAL METHOD- “Under the global method,
the profits of each member of a multinational enterprise (MNE) are not calculated on the basis
of arm's length dealings, but rather the total profit of the enterprise is allocated to the members
of the multinational enterprise on the basis of, for example, the turnover of each member, the
expenses incurred by each member or the labour cost of each member”.

No functional and risk analysis are required

No reference to conditions eventually negotiated by
independents companies

A rough apportionment of incomes according to certain
allocation keys derived from accounts
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Global formulary apportionment and Profit Split

• PROFIT SPLIT METHOD -- Transfer pricing method that allocates the combined operating 
income or loss from a transaction among the separate parties by determining the relative value 
of each party's contribution to such overall profits or loss.

2.108 The profit split method seeks to eliminate the effect on profits of special conditions made or imposed in 
a controlled transaction by determining the division of profits that independent enterprises would have 
expected to realise from engaging in the transaction or transactions.

2.134 The division of the combined profits is generally achieved using one or more allocation keys. 

2.135 In practice, allocation keys based on assets/capital or costs (are often used. Other allocation keys may 
be appropriate depending on the facts and circumstances of the transactions.

Functional and risk analysis are necessary

Reference to conditions eventually negotiated by independents
companies is mandatory (art. 9)

Finally, still an apportionment of incomes according to certain
allocation keys derived from accounts
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Why is the fear of abused Profit Split so scary?

• Profit Split is (still?) the method accepted only for those v ery limited and
circumstantiated cases where the complexity of the value ch ain does not permit the use
of other methods.

• (BEPS 8-10 page 58) While the current Guidelines state that tr ansactional profit split
methods may be found to be the most appropriate method where b usiness operations
are highly integrated, integration alone may be insufficie nt to warrant the use of such a
method. All MNE groups are integrated to a greater or lesser d egree, and so it is unclear
how the criterion of integration should be applied.

� Will the complexity of the value chain or the high integration become the excuse to apply massively the
profit split?

� Does an MNE whose value chain is not complex or not integrated exist?

� What does complex or integrated mean?

� What are the drivers to determine crystal clearly if a value chain is complex or highly integrated or not?

� What are the consequences for a MNE whose TP policies are set up using traditional methods, assessed
by using the PS?
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Two examples of scary application of formulary appo rtionment 
methods

� ITA Co. 1 is a distribution company, part of a MNE

� ITA Co. 1 sells 50% to unrelated and 50% to related parties

� Some costs were fully pertaining to distribution to  third parties

� The MNE consolidated was in loss

� All the Group subsidiaries were in loss

� The market of reference was downsizing for massive lack of demand

� The company was in the middle of a downsizing process

WHAT DID THE ITALIAN TAX AUTHORITY DO?

� PL has been apportioned in function of the sales (3p-I/C)

� As a result of costs fully pertaining to distribution to third parties, the 
I/C business unit resulted in loss, the other profitable

� The margins have been adjusted accordingly

� ITA Co 2 is a distribution company

� On year Y-2, Y-1 the company realised a certain profit 
margin

� On Y0 the company realized a lower margin, but doubled 
the turnover

WHAT DID ITALIAN TAX AUTHORITY DO?

� Aligned the margin of Y0 to the average margins of Y-1, 
Y-2 and Y+1 (sig!, sig!)
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Why is the fear of abused Profit Split so scary?

• Two examples above are an indication of how the new trend to determine income of companies using funny, subjective and
sometimes artificial apportioning formulas could bring to delirium results.

� Why a group making losses at global level due to a sectorial crisis of a niche market could not make loss in a country and its income
have to be determined by formulas and not by matter of facts?

� Why a company doubling its turnover should not erode some of its margin? The interaction within prices and quantities is explained
at first-year courses of economics.

• THE STRONGEST THEORETICAL DEFENCE IN CASE OF THIS KIND OF ASSESSMENT IS THE REJECTION OF FORMULARY
APPORTIONMENT. SUCH ARGUMENTS ARE MORE THEORETICAL THAN PRACTICAL AND TO AVOID A LONG TIME
LITIGATION, SETTLEMENTS HAVE TO BE FOUND PARTIALLY ACCEPTING TAX ADMINISTRATION POSITIONS. AS A MATTER
OF FACT, TWO ENTERPRISES ABOVE ACCEPTED FORMULARY APPORTIONMENT METHODS.
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Conclusions

I believe that the increasing attention put on profit split method and the suite of information made available by CBC report will 
increase the use of profit split to assess income of MNE.

The features of the profit split method are so peculiar and the complexity of its correct application is so high, that there is the 
concrete risk to misuse and abuse it. I expect an increasing number of assessments apparently based on profit split but 
hiding rough formulary apportionments.

The mechanisms of resolution of the international disputes have not developed so fast as the new rules of assessment. 
Timing for dispute resolutions is still an issue and double taxation a concrete risk.
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Warm opportunities 

• BEPS Project is strongly focused on allocation of functions and risk.

• Holding companies and low capital intensive companies are probably the entities mostly affected by the
outcomes of the BEPS Project.

• The CBC can be filed almost in any jurisdiction part of the BEPS project, where the MNE has a
presence.

• The CBC has its own complexity. The collection and elaboration of information could not be banal.

• Information has to be filed according to certain software requirements in the framework of a completely
new filing duty.

• The filing of CBC requires then the use of a certain level of functions.

• For all the aforementioned reasons, we recommend to file it in the jurisdiction where the “weakest”
companies are based. The filing activity indeed is a clear and measurable function strengthening the role
of the company inside the group and giving a clear and touchable proof of existence.
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Bio

• Cristiano Bortolotti

• Partner
• D +41 79 506 80 18

• E cristiano.bortolotti@dentons.com

• Cristiano Bortolotti is a partner in Dentons’ Tax practice. His main

focus is advising multinational groups, banks, funds on complex

transfer pricing matters. His work includes performing economic

analyses for transfer pricing purposes. He also consults clients on

domestic and international tax planning, tax compliance, tax

litigation, corporate governance, finance, group reorganizations,

mergers and acquisitions, due diligence, and assisting in the

negotiation of bilateral/unilateral rulings.

• Before joining Dentons, Cristiano was the CEO of Transfer Pricing

Global Solutions (TPGS), a boutique consulting firm which he

founded to assist major law firms and clients with their most

challenging transfer pricing issues. Prior to that he held positions as

Senior Tax Manager at the Kering Group and Gucci Group.

• Well known in academic circles, he is a professor at Lugano Supsi University,

where he teaches a transfer pricing course as part of the master’s program in

International Tax Law.

Insights

• “Quattro anni fa nasceva il progetto BEPS”, Novità fiscali, 2017
• “Creare ricchezza per creare gettito”, Novità fiscali, 2015
• “Il protocollo del 5 settembre 2014 al Trattato contro le doppie imposizioni

tra Francia e Lussemburgo”, Novità fiscali, 2014

Activities and Affiliations

• Professor at Lugano Supsi University, Masters in International Tax Law, 
Transfer Pricing course

Seminars:
• Ordine Ragionieri Commercialisti – Transfer Pricing, Lugano, 2016
• The Exit Tax, Lugano, 2014
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Bio (continuation)

• Cristiano Bortolotti

• Partner
• D +41 79 506 80 18

• E cristiano.bortolotti@dentons.com

Prior and Present Employment

• Tax Partner, Dentons (2017–present)

• Founder and CEO, TPGS Transfer Pricing Global Solutions (2016–2017)

• Senior Tax Manager, Kering Group (2011–2016)

• Senior Tax Manager, Gucci Group (2008–2011)

• CFO Italian Operations, Oxford Instruments plc, Viasys Healthcare Inc., 
Cardinal Health Group (2003–2008)

• Tax Consultant, Studio Tributario Societario (2000–2003)

Areas of Focus

Practices

• Tax
• Transfer Pricing
• Real Estate

Industry Sectors

• Financial Institutions

• Luxury, Fashion and Beauty

• Shipping

Education

Universita degli Studi di Genova, 2000, First class honours in Economics

Languages

• English
• French
• Italian
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