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Introduction – overview Action 5
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The framework under the 1998 OECD Report for determining whether a regime is a 
harmful preferential regime involved three stages:

1. Consideration of whether a regime is within the scope of work of the FHTP and 
whether it is preferential . In order to determine this, 4 key factors are relevant: 

a) The regime imposes no or low effective tax rates on income from geographically mobile 
financial and other service activities 

b) The regime is ring-fenced from the domestic economy.
c) The regime lacks transparency (for example, the details of the regime or its application are 

not apparent, or there is inadequate regulatory supervision or financial disclosure).
d) There is no effective exchange of information with respect to the regime.
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The framework under the 1998 OECD Report for determining whether a regime is a 
harmful preferential regime involved three stages:

2. Consideration of the four key factors and eight other factors set out in the 1998
Report to determine whether a preferential regime is potentially harmful . The 
eight factors are: 

a) An artificial definition of the tax base
b) Failure to adhere to international transfer pricing principles
c) Foreign source income exempt from residence country taxation
d) Negotiable tax rate or tax base
e) Existence of secrecy provisions
f) Access to a wide network of tax treaties
g) The regime is promoted as a tax minimisation vehicle
h) The regime encourages operations or arrangements that are purely tax-driven and involve 

no substantial activities
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The framework under the 1998 OECD Report for determining whether a regime is a 
harmful preferential regime involved three stages:

3. Consideration  of  the  economic  effects  of  a  regime  to  determine  whether  a 
potentially harmful regime is actually harmful . The criteria that can be helpful to 
assess this are:

a) Does the tax regime shift activity from one country to the country providing the preferential 
tax regime, rather than generate significant new activity?

b) Is the presence and level of activities in the host country commensurate with the amount of 
investment or income?

c) Is the preferential regime the primary motivation for the location of an activity?
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The Nexus approach: introduction

� Countries agreed during 2013/2014, updating the mentioned requirements of 1998,
that the substantial activity requirement used to assess preferential regimes should
be strengthened in order to realign taxation of profits with the substantial activities
that generate them.

� Several approaches were considered and consensus was reached on the “nexus
approach” .

� This approach was developed in the context of IP regimes, and it allows a taxpayer to
benefit from an IP regime only to the extent that the taxpayer itself incurred qualifying
research and development (R&D) expenditures that gave rise to the IP income.

� This same principle can also be applied to other preferential regimes so that such
regimes would be found to require substantial activities where they grant benefits to a
taxpayer to the extent that the taxpayer undertook the core income-generating
activities required to produce the type of income covered by the preferential regime.
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The nexus approach allows a regime to provide for a preferential rate on IP-related 
income to the extent it was generated by qualifying expend itures . The purpose of 
the nexus approach is to grant benefits only to income that arises from IP where the 
actual R&D activity was undertaken by the taxpayer itself.

The nexus approach determines what income may receive tax benefits by applying 
the following calculation:

The ratio in this calculation (“the nexus ratio”) only includes qualifying and overall 
expenditures incurred by the entity . It therefore does not consider all expenditures 
ever incurred in the development of the IP asset. 

When calculating qualifying expenditures, jurisdictions may permit taxpayers to apply a 
30% “up-lift” to expenditures that are included in the qualifying expenditures.
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The Nexus approach: definition  
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Divisione delle contribuzioni pag. 9

The Nexus approach: the relevant elements
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Qualifying taxpayers would include 

� resident companies, 

� domestic permanent establishments (PEs) of foreign companies, 

� foreign PEs of resident companies that are subject to tax in the 
jurisdiction providing benefits

The expenditures incurred by a PE cannot qualify income earned by 
the head office as qualifying income, if the PE is not operating at the 
time that income is earned (it must be ensured that the same IP asset 
is not allocated to both the head office and the foreign PE) 
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Under the nexus approach as contemplated, the only IP assets that 
could qualify for tax benefits under an IP regime are:

� patents 

� other IP assets that are functionally equivalent to  patents if 
those IP assets are both legally protected and subject to similar 
approval and registration processes, where such processes are 
relevant. IP assets that are considered functionally equivalent to 
patents are: 

� patents defined broadly
� copyrighted software
� in certain circumstances other IP assets that are nonobvious, useful, 

and novel
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Patents defined broadly…

… are patents that are not just patents in a narrow sense of the word 
but: 

� IP assets that grant protection to plants and genetic material , 

� orphan drug designations, and 

� extensions of patent protection 

� utility models (“petty patents”, “innovation patents”, “short term 
patents - generally provided to incremental inventions - have a 
less rigorous patent process and provide patent pro tection 
for a shorter time period )

pag. 12

The Nexus approach: IP assets



Divisione delle contribuzioni

Copyrighted software…

… shares the fundamental characteristics of patents, since it is novel, 
non-obvious, and useful. It arises from the type of innovation and R&D 
that IP regimes are typically designed to encourage, and taxpayers in 
the software industry are unlikely to outsource the development of 
their core software to unrelated parties. 

Copyrighted software therefore is the second category of functionally 
equivalent assets, but other copyrighted assets are not included in the 
definition of functionally equivalent IP assets because they do not 
arise out of the same type of R&D activities as software.
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Other IP assets that are nonobvious, useful, and no vel…

… are assets that do not fall into either of the first two categories  but that share 
features of patents (i.e. are non-obvious, useful, and novel), are substantially similar to the 
IP assets in the first two categories, and are certified as such in a transparent 
certification process by a competent government age ncy that is independent from 
the tax administration. 

Taxpayers that may qualify for such benefits are only those that have no more than (use a 
five-year average for both calculations): 

� EUR 50 million (or a near equivalent amount in domestic currency) in global group-
wide turnover and 

� do not themselves earn more than EUR 7.5 million per year (or a near equivalent 
amount in domestic currency) in gross revenues from all IP assets

Jurisdictions that provide benefits to income from the third category of IP assets should 
notify the FHTP that they provide such benefits, should provide information on the 
applicable legal and administrative framework and need to spontaneously exchange 
information on taxpayers benefiting from this category. 
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The Nexus approach: IP expenditures

Overall expenditures should be 
defined in such a way that, if the qualifying 
taxpayer incurred all relevant expenditures 
itself, the ratio would allow 100% of the 
income from the IP asset to benefit from 
the preferential regime. This means that 
overall expenditures must be the sum of all 
expenditures that would count as qualifying 
expenditures if they were undertaken by 
the taxpayer itself.
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For qualifying expenditures …

…Jurisdictions will provide their own definitions of qualifying expenditures , and such definitions 
must ensure that qualifying expenditures only include expenditures that are incurred for the purpose 
of actual R&D activities. They would include the types of expenditures that currently qualify for R&D 
credits under the tax laws of multiple jurisdictions. 

Qualifying expenditures could include salary and wages, direct costs, overhead costs dire ctly 
associated with R&D facilities , and cost of supplies so long as all of these costs arise out of 
activities undertaken to advance the understanding of scientific relations or technologies, address
known scientific or technological obstacles, or otherwise increase knowledge or develop new 
applications.

Qualifying expenditures must have been incurred by a qualifying taxpayer , and they must be 
directly connected to the IP asset . 

They would not include interest payments, building costs, acqu isition costs (“acquired IP”), or 
any costs that could not be directly linked to a sp ecific IP asset . 

Where expenditures for general and speculative R&D cannot be included in the qualifying 
expenditures of a specific IP asset to which they have a direct link, they could be divided pro rata 
across IP assets or products.
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The Nexus approach: IP expenditures

The nexus approach would allow all 
qualifying expenditures for activities 
undertaken by unrelated parties 
(whether or not they were within the 
jurisdiction) to qualify, 

while all expenditures for activities 
undertaken by related parties would 
count as qualifying expenditures only 
if they were within the jurisdiction (for 
EU members all activities undertaken 
by related parties fall into the overall 
expenditures).
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Jurisdictions will define “overall income” and therefore the 
overall income from IP” consistent with their domes tic laws on 
income definition after the application of transfer pricing rules.

Basically, worldwide, two methods are already in use: 

� Bottom up method

� Top down method

Jurisdictions should also use any tax losses associated with the 
IP income in a manner that is consistent with domestic legislation 
and that does not allow the diversion of those losses against 
income that is taxed at the ordinary rate.
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The rebuttable presumption 

Jurisdictions could treat the nexus ratio as a rebuttable presumption. (…) 
Taxpayers would have the ability to prove that more income should be 
permitted to benefit from the IP regime in exceptional circumstances where 
taxpayers that have undertaken substantial qualifying R&D activity in developing a 
qualifying IP asset or product can establish that the application of the nexus 
fraction leads to an outcome where the level of inc ome eligible for a 
preferential IP regime is not commensurate with the level of their R&D activity. 

Any adjustments to the nexus ratio must result in outcomes that are 
commensurate with the level of the taxpayer’s R&D activity, consistent with the 
fundamental principle of the nexus approach.

Jurisdictions would also need to spontaneously exchange the documentation it 
has received from the taxpayer in order to fulfil the requirements for rebutting the 
nexus ratio.
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The Nexus approach: summary of the calculation
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Taxpayers that want to benefit from an IP regime must track expenditures, IP assets, and income to 
ensure that the income receiving benefits did in fa ct arise from the expenditures that qualified for 
those benefits . 

Taxpayers will need to be able to track the link between expenditures and income and provide evidence of 
this to their tax administrations. Not engaging in such tracking will not prevent taxpayers from earning IP 
income in a jurisdiction, but it will prevent them from benefiting from a prefere ntial IP regime . 

However, where such tracking would be unrealistic and require arbitrary judgements, jurisdictions may 
also choose to allow the application of the nexus approach so that the nexus can be between expenditures, 
products arising from IP assets, and income. Such an approach would require taxpayers to include all 
qualifying expenditures linked to the development of all IP assets that contributed to the product in 
“qualifying expenditures” and to include all overall expenditures linked to the development of all IP assets 
that contributed to the product in “overall expenditures”.

The nexus approach was designed to apply a cumulative ratio of qualifying expenditures and overall 
expenditures, but, as a transitional measure , jurisdictions could allow taxpayers to apply a ratio where 
qualifying expenditures and overall expenditures were calculated based on a three- or five-year rolling 
average . Taxpayers would then need to transition from using the three- to five-year average to using a 
cumulative ratio.
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Lab & Trading 
Ltd.
(CH) 

Lab Testing
Ltd.

(Country B) 

Trial Testing
Ltd. 

(Country C)
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Related party abroad example :

R&D
invoice
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P&L L&T Ltd.– CH

Expences Revenues

R&D L&T Ltd             400 800 Income from IP

Invoice Lab Testing 300 1’200 Other income

Invoice Trial Testing 300

Other costs 600

Profit 400

Total                         2’000 2’000                        Total

Calculation IP income receving
tax benefits for  L&T Ltd.: 
((400+(30%x400))/1000) x 800 = 416

R&D
invoice

100% 100%

The Nexus approach: examples
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Lab & Trading Ltd.

(CH) 

Lab Testing Ltd.

(Country B) 

Trial Testing Ltd.

(CH) 

P&L L&T Ltd.– CH

Expences Revenues

R&D L&T Ltd             400 800 Income from IP

Invoice Lab Testing 300 1’200 Other income

Invoice Trial Testing 300

Other costs 600

Profit                           400

Total                         2’000 2’000                         Total

Calculation IP income receving
tax benefits for  L&T Ltd.:  
((700+(30%x700))/1000) x 800 = 728

R&D
invoice

R&D
invoice

The Nexus approach: examples

Related party abroad 
and in CH example :
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Lab & Trading SA

(CH) 

Lab Testing Ltd.

(Country B) 

Trial Testing Ltd.

(CH) 

P&L L&T Ltd.– CH

Expences Revenues

R&D L&T Ltd             400 800 Income from IP

Invoice Lab Testing 300 1’200 Other income

Invoice Trial Testing 300

Other costs 600

Profit                           400

Total 2’000 2’000                         Total

Calculation IP income receving
tax benefits for  L&T Ltd.:  
(1000/1000) x 800 = 800

R&D
Invoice 

R&D
Invoice

The Nexus approach: examples

Unrelated party abroad 
and in CH example :
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The Committee of the FHTP decided that where a regime is in the process of being 
eliminated it shall be treated as abolished if 

(1) no new entrants are permitted into the regime

(2) a definite date for complete abolition of the regime has been announced, and 

(3) the regime is transparent and has effective exchange of information.

Jurisdictions have agreed to refrain from adopting new measures that would be 
inconsistent with the nexus approach or extending the scope of or strengthening 
existing measures that are inconsistent with the nexus approach.

No new entrants will be permitted in any existing IP regime not consistent with the  
nexus  approach  after  30 June  2016 .

Jurisdictions are also permitted to introduce grandfathering rules that will allow all 
taxpayers benefiting from an existing regime to keep such entitlement until a second 
specific date (“abolition date”). The period between the two dates should not exceed 5 
years (so the latest possible abolition date would be 30 June 2021 ). 
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Swiss IP BOX – fiscal Project 2017 – open questions

� Which taxpayers will be profitting ?

� Which IP will be qualifying?

� Which expences will be considered qualifying expences? 

� There would be an uplift for the qualifying expences?

� How will the overall income from IP be determined?

� Will there be a possibility to track and trace the expenditures based on products 
instead of IPs?

� Will there be the possibility apply for the transitional measure for the first Nexus 
calculations?

� Will there be the possibility apply for the rebuttable presumption?
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Thank you for your attention!

Questions?


