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U.S. MNEs: International Tax Planning

Three principal aspects of international tax planning strategies of U.S. 
MNEs:

1. “Outbound” transfer of assets - including intellectual property (IP) -
while minimizing U.S. tax

2. Exploiting IP outside the U.S. while minimizing foreign (non-U.S.) taxes 
on foreign earnings (Tim Cook during Congressional Hearings of May 
22, 2013: The Irish company is a resident nowhere)

3. Exploiting IP outside the U.S. while minimizing residual U.S. tax on 
foreign earnings (MNEs to push income into deferral structures 
where it is retained and residual U.S. tax is never picked up)
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Tax Arbitrage

Inconsitent tax treatment in various jurisdictions :

Incorporation of B Corp. in
� Country X, which relies (exclusively) on the place of incorporation vs.
� Country Y, which relies (exclusively) on the place of effective 

management & control

1. A Country X corporation managed and controlled in Country Y will be 
taxed twice.

2. A Country Y corporation managed and controlled by an tax haven 
entity situated outside Country Y will not be taxed at all. 

Country X will  not exercise his residence based taxing authority 
because it considers B Corp. to be a non-resident. Country Y is a tax 
haven that will not tax any foreign source income. 
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Hybrid Entities

A, B and C are associated entreprises
B Corp.is a dual resident, incorporated in the U.S. 
but managed and controlled in the U.K.

B will therefore be taxed twice. As far as expense 
items, such as interest payments, are concerned, 
B will therefore have the opportunity to claim a 
double deduction (“DD”) but no inclusion.  
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Quelle: OECD BEPS Action 2, Recommendations for Domestic Laws, 181
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Check-the-Box

U.S. Form 8832:

Except for “per se corporations” (such as e.g. a Swiss 
“Aktiengesellschaft”), U.S, Form 8832 allows for the creation of artificial 
inconsistencies between residence and source countries 
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Reverse Hybrid Entities

P, Gmbh & Co G KG and C Co. are associated entreprises. 

G Co is a reverse hybrid entity, i.e. it is «opaque» from a US 
point of view but it is ”tansparent” from Germany’s point of 
view (a Gmbh & Co KG).

C.Co. makes a loan to G Co and receives interest thereunder. 

From a U.S point of view there is deferral and no tax. 
From Germany’s point of view the entity as such is not subject 
to tax.  

Thus there is a deduction but no  inclusion of income, i.e., D/NI
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OECD – BEPS Action 2 (not part of the minimum standard)
2017 Report: How to overcome this ”Impasse”

Hybrid Entities
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� 5 Recommendations

� 11 Examples



OECD - DD

Hybrid Entities
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� DD, Primary Recommendation
Deduction can not be claimed in the investors jurisdiction 
(UK) to the extent that it exceeds income, which is brought into 
account under the laws of both jurisdictions (usually nil).

� DD, Secondary Defense (if the primary recommendation does 
not apply)
applies to the hybrid in the subsidiary jurisdiction (UK) to 
prevent the hybrid claiming the benefit of the hybrid payment 
against non-dual inclusion income (usually nil)

BEPS Action 2 Discussion Draft 2014, Note 181



OECD - D/NI

Hybrid Entities
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� D/NI, Primary Recommendation
A D/NI disregarded payment is one that is made cross-border to 
a related party where the tax treatment of the payer results in 
the payment being disregarded under the laws of the payee 
jurisdiction.

The deduction granted by the payer jurisdiction (D) for a 
disregarded payment should not exceed a taxpayer’s dual 
income inclusion for the same period (usually nil).

� D/NI, Secondary Defense (if the primary recommendation does 
not apply)
Payee is required to include excess deduction in income

Quelle: OECD BEPS Action 2, Recommendations for Domestic Laws, 182
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