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Outline of the Presentation

• Brief introduction to Pillar 2 proposal / project as tabled by the OECD;
• State of the art of the International tax System (if any);
• OECD as innovation driver; 
• Limits and potential;

• Strength and weaknesses of Pillar 2 as implemented in the domestic 
systems;
• Concluding remarks.
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The ”Pillars of the Earth”

• … Definitely not a Ken Follet’s Novel!
• In the aftermath of the BEPS Project, the idea to address the 

challenges of the digitalisation of the economy;
• Reallocate the tax revenue in the appropriate jurisdiction;
• December 21st 2021 Pillar 2 Model rules (Anti Global Base Erosion –

GloBE);
• Agreed by 137 member jurisdictions, within the Inclusive Framework.
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In a Nutshsell

• Minimum level of taxation to be paid by MNEs on income originated 
from every jurisdiction they operate in;
• Ways and Means:
• OECD proposed a set of rules to be implemented in the domestic legal system 

in a timely manner;
• Coordination needed, by the decision (and strategy) is unilateral;
• In Switzerland the Parliament has approved a constitutional reform to enact 

it;
• Referendum on June 18th 2023 in case of approval, Pillar 2 may be enacted as of January 

1st 2024.
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De minimis non Curat Pillar 2

• Out of the scope of Pillar 2 overhaul:
• Taxpayers with no foreign presence in the country of the case (Pillar 2 does 

not take you “From Zero to One”);
• Taxpayers with less than € 750 million in consolidated revenue;

• Besides this, exclusions ratione personae:
• Government entities;
• International organizations and NGOs;
• Funds (pensions / real estate);

• No layers between investors and investments.
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The Mechanics of the System

• Taxpayers have to calculate their Effective Tax Rate (ETR) for each 
jurisdiction they are active in, and compare it with a minimum 15%;
• If the ETR is lower they have to pay an extra up to that amount (top up);
• Top up tax is charged in the jurisdiction of the ultimate parent of the MNE;

• Domestic alternatives consistent with Pillar2 solution are possible and 
such taxes may be compensated with the top-up charge;
• Such tolerant approach is currently used by the EU in the Windfall Profit Tax 

recently introduced.
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Similarities with other Models ?

• British Diverted Profit Tax (March 23rd 2015);
• Intended to be a claw back measure for the UK;
• The less profits are taxed abroad the more they are in the UK (up to 

25% corporate tax rate);
• Differences:
• The measure supposed to work in quasi-abusive scenarios;
• …
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Need for Coordination

• Pillar 2 is part of a Cathedral: implementation of the Pillars in several 
countries need to be coordinated: together they stand, together they 
fall;
• Coordination entails:

1. Standardised information;
2. Coordination of compliance;
3. Prevention of redundant reporting;
4. Safe harbours in implementing the measure.
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Continued: Us … and the US

• Consideration given to condition of co-existence with the Global 
Intangible Low-taxed Income (aka GILTI), to be applied together with 
the GloBe rules (adjusted accordingly);
• Goal: creation of a level playing field making the two measures 

sustainable and capable of operating together.
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New America ?

• Point under discussion:
• Is GloBE strategy adequate to 

address State controlled (CCP 
controlled) business based in 
China ?
• Would they fall into the 

exclusions mentioned above ?

• Would the GloBE rules 
frustrate American incentives 
to R&D ?
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The Quest for the ETR

• The journey starts with the financial accounts harmonized in a global 
scenario;
• Revenue adjusted:
• Carve out of dividends and equity gains;
• Carve out of expenses not allowed for tax purposes;
• …
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Continued …

• What taxes are considered ?
• GloBE is essentially an income-centric project;
• Considers withholding taxes and CFC-originated imputed income;

• It does not consider for the ETS scope:
• VAT / Consumption taxes;
• Payroll taxes;
• Property taxes.
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The Interplay between Tax 
Jurisdictions

• The delta between 15% and ETR gives rise to a top-up tax to be 
charged in the jurisdiction of the holding company;
• Such a tax is however eroded (thus the power to tax is re-attributed 

to the “source” jurisdiction) by:
• Substance base income (exclusion): mark up percentage on tangibles in the

source jurisdiction (payroll, …);
• Domestic minimum Tax: aligned with the Pillar2 ? Then it can be credited in 

the home state jurisdiction.
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The Backstop Clause

• Undertaxed payment Rule (UTPR): adjustment t the taxable base of 
the subsidiary resident in a low tax jurisdiction;
• Amount to be charged consistently with the amount of shared owned

by a low tax jurisdiction parent;
• Sustainable increase of taxes to be paid in the state of residence of the 

subsidiary reduces the margin of the IIR on the shoulder of the parent
elsewhere;
• The tax pendulum is swinging between two different jurisdictions
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Time to Draw conclusions

• Is this a Global Model ?
• It is, as it can be applied in a variety of scenarios where MNEs active in the 

digital economy are present;
• It is, as the interplay between the jurisdictions technically works;
• It is, as it makes unclear enough who is on the winning side or on the losing

side (although now the picture is somehow clearer).
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The Caveats

• Positive law for the International Legal order ?
• What about customary law?

• Are the OECD / OECD inspired arenas the proper forum to debate on
the matter?
• What is the role of the emerging giants ?
• What is the advance of the early adopters (Switzerland, EU ?)?
• How is this compatible with DTCs in force as we reshape the power to 

tax of the states beyond the traditional boundaries ? 
• What about the rule of law?
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Unilateralism unfolded: 
the Case of Italy

• Aggressive attitude 
towards 
digitalization of 
economy including
• Broad 

understanding of 
PE;

• VAT innovative 
application in the 
digital sector.
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The Invisible Hand in Taxation

• MNEs adjust their business plan as to minimise uncertainties;
• Coherent anti abuse measures might be enough to stimulate adaptive 

approach by the MNEs according to the traditional rules;
• Policy strategy: shift uncertainty on the shoulder of the MNE of the case;

• The company would be in the position to streamline the business 
model avoiding marginal structures;
• Adverse consequences: Pigouvian effect (sub-optimal allocation of resources).
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Concluding Remarks

• The Cathedral-builders mindset.
• Start building a Cathedral knowing you will not live enough to see the 

result … and be proud of it;
• International, still Westphalian, tax system is unfit to accommodate 

top-down solution … as there is no top;
• Parliament are the proper constituencies for such decisions to be developed 

and eventually taken, without any regulatory capture by supra-national 
organizations built by unchecked executive powers.
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Thanks for your attention

marco.greggi@unife.it
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